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Assam Schedule VII : Form No. 132 

 

HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

30th June’2017 

 

MONEY SUIT NO.3/2013 

Sri Gobai Rijiju 

Son of Kharu Rijiju 

Presently residing at Murahteteli 

PO – Tezpur,  

District – Sonitpur, Assam 

Permanent residence :  

Village – Nafra 

District – West Kameng,  

Arunachal Pradesh     ----- Plaintiff     

          -Vs.- 

Mrs. Bina Daimari 

Wife of Dilip Daimari 

Resident of Nalbari, Ward No.2 

PO – Udlaguri 

District – Udlaguri (BTAD), Assam   ----- Defendant 

 

This suit for realization of money came up for final hearing on 08-06-2017 

 

Counsel for Plaintiff :  

Counsel for Defendant  :  

JUDGMENT 

1) The plaintiff’s case is that the parties are contractors by profession & known each 

other for quite some time and enjoyed friendly relationship, and thus. The plaintiff also 

knew defendant’s husband very well too. In May’2011 the defendant & her husband 

approached the plaintiff with a request for money for an ongoing contract works & 
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promised to share profit with the plaintiff in consideration of his providing her financial 

help for the project. All these works were worth Rs.2,92,39,262/- (Rupees Two Crore 

Ninety Two Lakhs Thirty Nine Thousand Two Hundred Sixty Two Only). She also 

promised that she will share the profit @ 50% from whatever payment she would get in 

future after receiving financial help from the plaintiff necessary for completion of the 

project. Plaintiff agreed & extended her a sum of Rs.22,00,000/- (Rupees Twenty Two 

Lakhs Only) on 04-05-2011 through bank. On 09-05-2011 the parties entered into a 

written contract and the written agreement was registered on 09-05-2011 & the 

defendant executed a Special Power of Attorney on the same day. The defendant needed 

further amount for her project & approached the plaintiff, so the plaintiff extended to her 

another 5 Lakhs (Rupees Five Lakhs Only) on 31-05-2011 and another 1 lakh on 10-10-

11.  

 

2) The defendant expected to receive payments during February-March’2012 but 

whenever the plaintiff approached the defendant she told that she was expecting money 

shortly. However, after March’2012 was over she informed that she did not get any 

amount from the office. Time passed by but the defendant made no payment so the 

plaintiff visited the office on 24-01-2013 and found that the defendant had received two 

major payments from the office during March & April’2012. Plaintiff confronted the 

defendant & she admitted receiving Rs.42,51,600/- & Rs.31,36,320/- through two 

different cheques and having deposited the same on 27-03-2012 and on 05-04-2012 

respectively in her bank account. He demanded settlement of accounts immediately and 

to share whatever profits she had earned by then and to return the principal amount also 

but she started avoiding him.    

 

3) Thus, the plaintiff filed this suit and in it was mentioned that the defendant is 

hereby asked through this pleading to come forward with all receipts post 09-05-2011 
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having received from the concerned office of the Executive Engineer and in case of her 

failure a direction to the concerned office needs to be issued so that the entire 

information with details of all receipts in regard to the aforesaid contract work post 09-

05-2011 is made available in the case records. After such information are available, a 

qualified person with accounting knowledge needs to be appointed to calculate profit(s) 

earned by the defendant in the contract work till then or till completion of the work.  The 

following prayers were also made - 

(1) Decree for recovery of Rs.28 Lakhs from the defendant;  

(2) Decree for such share of profit as was agreed between the parties under the 

agreement after settlement of accounts;  

(3) The costs of the suit may kindly also be decreed;  

(4) Any other relief/s which the Court deems fit and proper.  

  

4) The defendant contested the suit by filing a written statement & claimed that the 

suit is not maintainable, there is no cause of action, suit is bad for waiver, estoppel and 

acquiescence & that it is pre-mature. The suit is bad for non-joinder of necessary party as 

Govt. of Assam, Office of Executive Engineer, Tangla Division, Irrigation Department are 

necessary party and without impleading them suit cannot proceed with. It was admitted 

by defendant that defendant got an work order amounting to Rs.2,92,39,262/-  only from 

the Govt. of Assam, office of Tangla Division, Irrigation & that she received Rs.28 lakhs 

from plaintiff. The written agreement and a power of attorney was also admitted. 

Defendant admitted receiving Rs.42,51,600/- and Rs.31,36,320/- from govt. office but it 

was for other work allotted to the defendants name & for which no financial assistance 

from the plaintiff was taken.  

 

5) It was claimed by the defendant that on 28-03-2012 she paid the plaintiff Rs.6 

Lakhs in cash & which plaintiff acknowledge in writing. The plaintiff also encashed a 

cheque bearing No.669509 for an amount of Rs.1 Lakh. It was also claimed that the 
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plaintiff has withdrawn Rs.12 Lakhs. On 20-12-2012 plaintiff asked the defendant to pay 

further sum of Rs.9 Lakhs & the defendant on good faith handed over the said amount 

but the plaintiff didn’t give a receipt.  

 

6) It was claimed by the defendant that she has already paid entire amount to the 

plaintiff and now nothing is left to be paid. It was further stated by the defendant that 

the work is not complete even today so question of sharing profit does not arise at all & 

due to non-completion of work defendant has not received any payment from department 

concerned. Despite receiving Rs.28 Lakhs from the defendants, the plaintiff has field a 

false case & trying to make wrongful gain. Thus, the plaintiff is not entitled to get any 

decree as prayed for.        

 

7) Upon perusal of the pleadings of both parties and hearing learned advocates of 

both sides my predecessor settled the following ISSUES:  

1. Is there is any cause of action for the suit? 

2. Whether the suit is bad for non-joinder of necessary party? 

3. Whether the defendant is liable to pay total amount of Rs.28,00,000/- (Rupees 

Twenty Eight Lakhs Only) to the plaintiff? 

4. What other relief/s the parties are entitled to? 

 

8) The plaintiff was given ample opportunity to produce witnesses, however, the 

plaintiff neither took to the stand himself nor produced any witness. Hence, the suit 

proceeded under Order 17 Rule 3 CPC & PW evidence stage was closed and the suit 

proceeded to argument and then to judgment. 

 

DISCUSSION, DECISION AND REASONS THEREOF- 
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9) As the plaintiff never produced any evidence in support of his claim the issues has 

not been discussed individually & the decision is solely based on the pleadings available 

on record.  

10) As could be understood from the plaint is that the defendant took Rs.28 lakhs 

from plaintiff for fulfilling a government contract with a promise to share 50% from 

whatever payment she would get in future from the contract. However, the defendant 

didn’t keep up the promise and neither returned the loaned amount nor shared the profit 

from the contract. On the other hand, the defendant claimed that she has returned the 

whole loaned amount and there is nothing left to be returned, furthermore, she has not 

yet received the payment for the govt. contract and therefore, the question of sharing the 

profit is pre-mature. As mentioned earlier, the plaintiff failed to forward any evidence in 

support of his claim. Hence, I have no hesitation to hold that the plaintiff failed to prove 

the case beyond all reasonable doubt.  

 

ORDER 

THE suit is dismissed without cost as the plaintiff failed to forward any evidence in 

support of his claim. Prepare a decree accordingly. 

  

   Given under my hand & seal of the Court on the 30th of June’2017. 

 

 
 

(Munmun B.Sarma) 

Civil Judge 

              Tezpur, Sonitpur 

 

Dictated and corrected by me. 

 

 

(Munmun B.Sarma) 

Civil Judge 

Tezpur, Sonitpur 

 

Dictation taken and transcribed be me: 
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(J. K Muru) 

Steno. 


